Noncitizens in Criminal
Investigations and
at Sentencing

A. Introduction to the Problems

Facing Noncitizens at Sentencing

Sally Schultz,' a German citizen, was living in
Germany when her employer asked her to transfer to the
United States. That was in 2000. She transferred and
steadily worked her way up the corporate ladder to chief
financial officer. Her company was an investment firm
with $200,000,000 in funds under management.

Shortly after Sally moved the to the United States,
she met George, a fellow employee, and they eventually
married and had three children. George was an American
citizen as were the children, all born in the United States.
Germany frowns on dual citizenship, so Sally saw no rea-
son to give up her citizenship from her country of birth
by seeking United States citizenship. Since her parents
and extended family still lived in Germany, she visited
often. Sally’s immigration status was that of a permanent
resident alien. With this status, Sally was able to legally
work and live in the United States.

Over the years, her company’s expenses grew out of
proportion to revenue, and senior-level management
decided on an aggressive campaign to attract new
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investors. The campaign involved shifting some non-per-
forming assets to a new company and overvaluing the
new company on Sally’s company’s balance sheet.

New investor money went to pay old investor obliga-
tions; expenses continued to grow; and revenue from
performing assets continued to shrink. The savvier
investors started asking questions. Soon, the SEC began
investigating. Then, the local U.S. Attorney’s Office
(USAQO) got involved, and Sally, along with several other
senior-level managers, were indicted on fraud charges.

Sally hired counsel who quickly negotiated a plea
agreement and a separate cooperation agreement. A
final order of removal quickly followed. The plea
agreement came with a bite: Sally could not argue for
any sentence under four years. Since the sentencing
guideline calculation for the loss amount resulted in a
range of over 87 months of incarceration, four years
did not look unreasonable.

What Sally and her counsel did not contemplate
were the conditions a noncitizen must endure upon
entering the Bureau of Prisons (BOP). Sally knew she
would be subject to deportation upon serving her sen-
tence and that once deported she might never be able
to return to the United States, but she had no idea
what a noncitizen faces in a BOP facility.

Importantly, as a white collar offender with no
criminal history, Sally and her counsel assumed she
would be assigned to a camp. Federal camps are the ones
made famous by celebrities like Laurie Laughlin and
Martha Stewart. At a federal camp, there are few fences
or walls. Most inmates have jobs, some even in the local
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community. A few federal camps are
located on former college campuses.
Noncitizens, however, are not eligible
for assignment to a camp.

Instead, Sally would be assigned to a
low-security facility — if there is room
for her.2 When the federal government
ceased using private prisons, overcrowd-
ing at federal facilities increased.’ It is
possible Sally could begin her sentence
in a medium-level facility, filled with
prisoners convicted of violent crimes.

i.  First Step Act
Eligibility Concerns

BOP policy has been in flux as to
whether noncitizens are eligible to
receive earned time credits. For a period,
noncitizens were not eligible for the
earned time credit program. Then, in
2023, BOP changed its policy.* Now, if a
person is not otherwise disqualified due
to the offense of conviction, that person
can earn and apply earned time credits if
she has an unresolved immigration sta-
tus or an unresolved state detainer. If
there is a final order of removal, howev-
er, the person still cannot use earned
time credits for early release.

Due to her offense and deportation
order, Sally is not eligible for all First
Step Act relief or related programs that
offer significant reductions for time
served.® She is not eligible for residential
housing or “halfway housing” at the end
of her confinement. The First Step Act
incentivizes incarcerated individuals to
complete “recidivism reduction pro-
gramming or productive activities” by
providing earned time credits.® But indi-
viduals with unresolved immigration
status have historically been precluded
from applying earned time credits under
the First Step Act.’

Precluding individuals with immi-
gration detainers from the First Step Act
has led to Equal Protection litigation.
While national origin is generally con-
sidered an immutable characteristic trig-
gering strict scrutiny, an immigration
detainer itself does not trigger strict
scrutiny. Federal courts have held that
“[r]ational-basis review is appropriate
because the classification of prisoners
based on whether they have [immigra-
tion] detainers is not a suspect classifica-
tion.”® Because rational-basis review
favors the government, courts find that
excluding individuals with immigration
detainers is rationally related to the legit-
imate government interest of preventing
flight from confinement.

While the initial BOP procedures
did not violate Equal Protection, BOP
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U.S.Citizen Non-U.S.Citizen

Security Level Minimum Low or Medium
Security Prison Security Prison

o 1460days 1460 cays

Good Conduct Time Credits (216) days (216) days

FreStp Ack Credits Gay 0

Alowable Credis 864 cays 1200 days

Amount of Time Eligible
for Halfway House/Home
Confinement Prior to Release

Up to 365 days 0

Days in Institution

499 days

1,244 days

*This table is for illustrative purposes only. Please consult with the Bureau of Prisons for the
most updated guidance, as it is subject to change.

still recently issued a change notice stat-
ing that “federal prisoners subject to
immigration detainers are no longer
automatically prohibited from applying
their earned time credits.” Unfortunate-
ly, this change only applies to “inmates
[who] are not subject to a final order of
removal under immigration laws"
Once that final order is entered, eligibil-
ity ceases.

But Sally’s attorney did not advise
her of the nuanced immigration conse-
quences of her plea, including that ICE
will put a hold on her once her sentence
is completed. Similarly, the court did not
delve into details. But upon completion
of her sentence, ICE will pick her up, put
her in one of its facilities, and deport her
— eventually. ICE does not face any tem-
poral limitations when holding a nonci-
tizen to arrange deportation, although
certain constitutional limits do exist."

What does all this mean for Sally as
compared to a U.S. citizen? A sentence
of similar length for a U.S. citizen could
be as little as one-third the sentence
Sally would serve before being handed
over to ICE.

What could she do to mitigate this
situation before sentencing?

if. Withdrawal from the Plea

Even if counsel did not comply with
Padilla v. Kentucky and Sally alleges inef-
fective assistance of counsel, withdrawal
is challenging. If the plea has been
accepted by the court but prior to sen-
tencing, the defendant would need to
meet the “fair and just reason” standard
pursuant to Fed. R. Crim. P. 11(d)(2)(B).
Generally speaking, the defendant bears
the burden of convincing the court that
her reason is fair and just. Erroneous or
inadequate legal advice may constitute
fair and just reason if she can show a
“gross mischaracterization” of possible
sentence motivated the decision to enter
the plea agreement.”

In Sally’s case, her plea agreement
contained a provision which stated:

Except under circumstances
where the Court, acting on its
own, fails to accept this agree-
ment, defendant agrees that,
upon defendant’s signing of this
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agreement, the facts that defen-
dant has admitted under this plea
agreement as set forth above, as
well as any facts to which defen-
dant admits in open court at
defendant’s plea hearing, shall be
admissible against defendant
under Fed. R. Evid. 801(d)(2)(A)
in a subsequent proceeding,
including a criminal trial, and
defendant expressly waives
defendant’s rights under Fed. R.
Crim. P. 11(f) and Fed. R.
Evid. 410 with regard to the facts
defendant admits in conjunction
with this plea agreement.

That means if Sally does successfully
withdraw from the plea, the government
can use her previous statements against
her in its case-in-chief. Sally would have
given the government all it needed to
convict her at trial. Any perceived lever-
age derived from the withdrawal will be
lost if the plea agreement contains the
language above. Whether citizen or
noncitizen, counsel should resist inclu-
sion of this paragraph when negotiating
the client’s plea agreement.

B. Cooperation Agreement

and Waiting for Trial

Plea agreements in multidefendant
cases may call for cooperation from
defense counsel’s client, which holds
particular value for noncitizen defen-
dants. A USAQ’s favorable determina-
tion of cooperation can help the sen-
tencing judge find that the client was
genuinely remorseful and pave the path
for a more compassionate sentence.
Further, noncitizen criminal defen-
dants may be offered a recommenda-
tion for an “S” visa — a special visa
commonly referred to as a “snitch visa”
— in exchange for providing informa-
tion about other defendants.”

In this case, Sally will be explaining to
the jury at her co-defendants’ trial the
details of the fraudulent conduct. Thus, an
articulate, well-spoken client at trial can
set the stage for the argument that her tes-
timony was indispensable at sentencing.

The cooperation agreement typi-
cally gets filed under seal and contains
the admonition on nondisclosure for
the client. In some cases, the wait for
the trial may take years. During this
time, the government should be aggres-
sively working with the client in prepa-
ration of her testimony. Trial testimony
that is informative and credible is far
more valuable than any sentencing
memo or allocution. Counsel can best
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prepare clients to comply with a coop-
eration agreement by advising them on
what constitutes valuable and credible
trial testimony — that is, testimony
that will favorably impact the jury,
prosecutor, and sentencing judge.

At the same time, working with the
government requires a measured amount
of restraint and resistance. Prosecutors,
like all trial lawyers, will push for the tes-
timony that helps their case. The client
needs to be resolutely truthful, while try-
ing to assist the government to the fullest
possible extent.

The delay before trial will be mental-
ly and emotionally taxing on a defendant
who faces the uncertainty of potential jail
time and deportation. Defendants will
generally be required to stay in the United
States until their sentencing, leaving them
unable to put down roots in the face of
deportation but also unable to start
building their new reality in their home
country. Defense counsel often feels like a
therapist. Referral to a professional is best
and may help with mitigation at sentenc-
ing, even for the noncitizen.

In order to maximize the benefit of
the delay in trial and any cooperation
agreements, counsel should review the
United States Sentencing Guidelines,
which outline sentencing ranges, and the
relevant federal statute, which provides
guidance for federal judges.” Certain fac-
tors, such as the defendant’s characteris-
tics, can be illustrated by how the defen-
dant chooses to interact with the com-
munity where she resided prior to the
investigation and pending sentencing.

Defendants may choose to proactive-
ly make restitution payments before being
required to at sentencing, engage with
their communities by giving back to
address the harm caused to society, or
handle feelings of remorse through re-
engagement with family or community
ties. In the case of a noncitizen defendant,
this period may also be the defendant’s Jast
opportunity to leave a hands-on impact
before leaving the community after sen-
tencing. Chances to make amends with
the community and mitigate harm should
be considered opportunities, not hurdles.

For example, white collar defen-
dants may have unique skills in legal,
medical, or financial areas. These skills
can benefit individuals lacking access to
this expertise.” If a client is plagued with
guilt and remorse, volunteering to help
those in the community may provide
some personal absolution. Sally could
put her financial skills to proper use and
help people in the community who
struggle with financial literacy. While

recognizing that she played a role in
causing financial harm, Sally can have a
positive impact on her community that
may benefit her at sentencing.

Counsel should also begin to have
the defendant think about who —
friends, family, and community members
— can provide character letters. The
judge will generally review letters, videos,
or testimony from the character witness-
es prior to or at the sentencing hearing.
Once the individuals have been identi-
fied, Sally can take steps to make sure the
letters will be helpful by highlighting how
she has accepted responsibility and how
she positively impacts her community.
While friends and family may want to
believe Sally is completely innocent or
wrongfully persecuted by the justice sys-
tem, that perspective will not present well
to the judge. As soon as the plea and
cooperation agreement are signed, any
arguments of innocence are untenable,
and assertions of innocence cut against
remorse and acceptance of responsibility.

Sally must avoid the appearance
that she is telling the court one thing and
her family another by being candid
about her role in the offense. Allowing
her family and friends to accept her role
in the offense and likely immigration
consequences will not only save them
hurt and confusion but will make their
character letters more coherent and
credible. A character witness who does
not know the facts underlying Sally’s
conviction but offers an opinion on
hearsay or lawfulness is not going to be
helpful, but a character witness who
speaks on Sally’s remorse and positive
impact is helpful.

These letters can also provide the
unique insight friends and family have
on Sally’s background as an immigrant.
Her childhood in Germany may have
been very different from the sentencing
judge’s background. Further, as a wife of
a United States citizen and parent to
three United States citizens, the details of
how her deportation will vastly alter her
life can be highlighted by her family
members and those who know her best.

C. Testimony at Trial

One of the most valuable resources
for the prosecution in any criminal pro-
ceeding is favorable trial testimony from a
cooperative witness who can explain com-
plex facts or impeach trial defendants.'

This is when defense counsel wants
the client on the stand, as it will allow
separate evaluation and positive con-
trast from the defendants who opted for
trial. Sally can help the prosecution
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paint a picture of the conduct of senior-
level employees who opted for greed
over disclosure.

Sally’s credibility while testifying
will be closely examined. Cultural differ-
ences between testifying noncitizens and
a likely United States-based jury pool or
judge, in the case of a bench trial, may
impact perceived credibility. Concerns
include Sally’s willingness to curry favor
with the prosecution or prioritize her
plea agreement over her duty to the
court. While there is no way to remove
these doubts, Sally is best advised to
avoid exaggeration and hyperbole,
maintain composure, and be herself.

One drawback of cooperating with
the government, particularly in a federal
investigation, is the sheer amount of
time dedicated to the process, where a
noncitizen defendant will largely have to
remain in the United States. For exam-
ple, Sally may have to meet frequently
with the prosecutor to establish facts,
timelines, and prepare charts or graphs.
Additionally, these meetings, while cor-
dial, are still emotionally and mentally
taxing, as they will likely focus on Sally’s
adversarial posture to her former col-
leagues. Counsel may have to remind
Sally that any feelings of loyalty to her
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former colleagues need to be set aside.

Unlike other trials, conspiracy trials
operate under a different set of rules.
The Federal Rules of Evidence apply
uniquely to conspiracy in two instances:
relevance and hearsay. Federal courts
hold that “evidence relevant against one
conspirator can be admitted against all”
conspirators.”” The streamlining of con-
spiracy trials is also reflected in hearsay
rules. The Federal Rules of Evidence
exempt from hearsay statements “made
by the party’s co-conspirator during and
in furtherance of the conspiracy.”® There
will still be objections and defense coun-
sel may help the client understand how
to rephrase her responses during coun-
sel’s prep sessions.

A defendant who is diligent in
working with the prosecution can better
convey her desire to comply with the
cooperation agreement and to get the
truth before the jury. However, accepting
responsibility and pointing to the crimi-
nal actions of others are minefields for
the unprepared.

Sally’s assistance needs to be meas-
ured. Indeed, the judge will quickly real-
ize if Sally’s actions are based on any-
thing other than genuine guilt and
remorse. The first interaction Sally has
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with the judge may very well set the stage
for sentencing since the same judge will
likely oversee both proceedings.

By cooperating, a noncitizen defen-
dant is a friend, not a foe, to the very
government handing out the deporta-
tion order. This is especially true if the
other defendants are combative or
obstinate. This is something to remem-
ber at sentencing.

D. Sentencing and Beyond
The sentencing judge has consider-
able discretion when issuing a sentence,
including issuing split sentences
(defined below), or ordering that proba-
tion or home confinement may be
served outside the United States.
Defendant’s objections to the pre-
sentence report and sentencing memo-
randum provide the opportunity to edu-
cate the probation officer and judge
regarding the defendant’s background
and any collateral consequences related
to her immigration status. Objecting to
the presentence report provides an
opportunity to give examples or statistics
on how other judges may have departed
from the guidelines range in similar
cases. For example, as described further
below, federal courts have evaluated
whether to allow defendants to serve sen-
tences in their home countries, depend-
ing on whether supervision is possible.
In Sally’s case, she wants to return to
Germany as soon as possible, even if that
means serving her sentence there. Many
countries, including Germany, participate
in an international prison transfer pro-
gram. The transfer decision lies with the
Office of Enforcement Operations at the
Department of Justice. The best defense
counsel can get out of the local USAO is a
recommendation. The paperwork will
not commence until Sally is in BOP cus-
tody and can take “up to 12 months to
complete.”” That USAO recommenda-
tion will be dependent upon the govern-
ment’s evaluation of Sally’s cooperation.
A split sentence is a sentence of
imprisonment that includes a term of
supervised release with a condition of
community confinement or home deten-
tion as a substitute for a portion of the
guideline minimum.” Judges issue split
sentences in a small number of cases in
the federal criminal justice system, in part
due to the high number of defendants
with mandatory minimum sentences.
Split sentences only apply to Zone B or
Zone C offenses, as defined by the USSG.
Zone B offenses carry one to six months’
imprisonment, whereas Zone C offenses
carry a minimum of eight, nine, or ten
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months’ imprisonment." Noncitizens, as
a practical matter, are ineligible for most
alternatives because of their status as
deportable aliens (resulting in immigra-
tion detainers that prevent their release
into the community).”” However, “there
is no direct legal impediment to prohibit
a court from allowing a defendant to
serve his supervised release abroad. ...”»
Several courts have ruled that supervised
release survives deportation.”

In 2008, then-District of Columbia
Circuit Court Judge Kavanaugh affirmed
a district court’s sentence of probation to
be served in Belgium in United States v.
Gardellini.® Defendant Gardellini pled
guilty to filing a false income tax return
in violation of 26 U.S.C. § 7206(1). The
government had appealed the sentence
as substantively unreasonable under
United States v. Booker and Gall v. United
States.?® Given Gardellini’s offense and
offender characteristics, the applicable
advisory Guidelines range was 10 to
16 months of imprisonment.

Gardellini, who was sentenced
almost 10 years after the offense con-
duct, asked the district court for a below-
Guidelines sentence. Gardellini argued
that he had offered extraordinary coop-
eration by providing information to

investigators, thereby waiving his attor-
ney-client privilege, agreeing to toll the
statute of limitations, and paying restitu-
tion before sentencing.” In his dissent,
Senior Judge Williams wrote that
because Defendant Gardellini’s sentence
of probation would be served in
Belgium, he would not be subject to the
usual restrictions inherent in probation,
such as susceptibility to searches, which
the Supreme Court had found impor-
tant in evaluating the reasonableness of a
probation sentence.”

In determining whether to order
probation or home confinement to be
served abroad, courts consider whether
the requirements of supervision can be
met in the defendant’s home country.”
In United States v. Porat, the Third
Circuit found that the supervision
requirements could not be met in
Israel.® This evaluation may vary by dis-
trict or change over time.

While federal judges rely on a set of
statutory factors when determining a
defendant’s punishment, the defendant’s
sentencing memorandum must address
how the sentencing factors apply to
noncitizens. Of particular interest to
noncitizen defendants are those statuto-
ry factors regarding the history and char-
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acteristics of the defendant, protecting
the public, ensuring just punishment,
and avoiding sentencing disparities.*
Sally’s history and characteristics include
her extensive ties to the United States,
including George and the children.

Sally’s education, professional
achievements, and history as a con-
tributing member of society within the
United States should also be discussed in
her history and characteristics. Judges
consider these factors and how the
defendants’ noncitizen status impacts
their families.? Similarly, just punish-
ment for Sally may include considera-
tion of her deportation. Sally’s deporta-
tion is non-negotiable at this stage, and
even a federal judge cannot intervene.”
Assuming Sally’s colleagues are U.S. citi-
zens, if Sally engaged in similar conduct
and thus received the same or a similar
sentence, it would be unjust for Sally
alone to also face deportation.

Still, it is worth noting that no single
factor is dispositive, and discretion ulti-
mately lies with the judge. A noncitizen’s
certain deportation allows the judge to
consider alternative sentencing within the
applicable range, but it does not require a
judge to incorporate deportation into the
analysis. As always, the best advice will
rely on the facts of the case, and some
arguments will be better served by some
statutory factors rather than others.

Counsel should keep in mind when
crafting arguments comparing the sen-
tences of other defendants that the sen-
tence of a U.S. citizen and the sentence of
anoncitizen are not a one-to-one compar-
ison. For example, as with all cooperating
defendants, counsel should highlight to
the probation office, prosecutor, and the
sentencing judge the timeliness, extent,
and value of a cooperator’s assistance.
Each of these individuals retains substan-
tial discretion prior to and at sentencing.

The government usually retains the
right to determine whether to make a
substantial assistance motion. In evalu-
ating a cooperator, the sentencing judge
will consider factors such as the nature
of the assistance, including whether the
defendant testified at trial and the credi-
bility of the testimony. In making these
determinations and evaluations, the
prosecutor and judge consider the sen-
tences imposed on the trial defendants
and other cooperators involved in the
investigation. Therefore, prompt educa-
tion that a noncitizen will likely face a
longer, harsher period of incarceration
for an identical sentence is imperative.

At the sentencing hearing, the
defendant will have the right to speak
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directly to the judge before the judge
imposes the sentence. Judges generally
consider the defendant’s allocution to be
important to their sentencing decision,
potentially even more important than
anything the lawyers say at the hearing.*
Judges may ask questions of the defen-
dant to determine whether she is gen-
uinely remorseful or likely to reoffend.
Counsel should prepare their clients for
this statement just as diligently as for
testimony at trial. Noncitizens may
choose whether to highlight their collat-
eral immigration consequences during
this statement, particularly where her
ties to the United States are deep and the
court has no discretion to prevent or
mitigate those impacts.

If the judge chooses not to impose a
sentence of incarceration, such as a sen-
tence of probation in or outside the
United States only, this might mitigate
the immigration impacts on a nonciti-
zen defendant, but only in specific cir-
cumstances. When the defendant knows
deportation is a consequence following
conviction, she may seek permission to
leave the country voluntarily to avoid the
lengthy deportation process.

E. Conclusion

Immigration pitfalls during crimi-
nal investigations and sentencing can
be catastrophic because of the scope of
potential collateral consequences to
noncitizen defendants.

The brief advisory the court gives
the defendant at the change of plea is too
little too late. When a U.S. citizen com-
mits a crime, the permanency of punish-
ment is generally limited to what was
intended by the legislature in drafting
the penal code. For noncitizens, like
Sally, immigration consequences cast a
long shadow. These consequences are
based on immigration status alone.*
Further, any lawful status they have
obtained, from work permits to legal res-
idency, is often predicated on maintain-
ing a clean record.

Deportation often precludes nonci-
tizen defendants’ ability to start over and
rebuild their lives after a period of incar-
ceration. Instead, defendants like Sally
face permanent and life-changing conse-
quences: being torn away from the lives
they have established in the United
States and any U.S.-based family, missing
graduations and other milestones, and
having to restart from scratch in another
country. Even if Sally were a permanent
resident, she would not be impervious to
immigration consequences. Aggravated
felonies always trigger deportation pro-
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ceedings.” Certain misdemeanors can
also result in deportation.®

Thus, for noncitizen defendants
convicted of a deportable offense, the
punitive and rehabilitative undertones of
the American justice system play out dif-
ferently than they do for U.S. citizens.
Instead of rehabilitation, Sally is exposed
to the most punitive undertones of the
penal code, even for many nonviolent
offenses, without the same opportunity
to put the mistake behind her. Counsel
must take these special considerations
facing their noncitizen clients into
account at all parts of a criminal investi-
gation, conviction, and sentencing.
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