Restitution as Punishment?

How far from the original understanding of restitution has it
evolved in Arizona? The simple answer is, significantly. Has it
evolved to a point where it has become punitive?

BY EDWARD F. NOVAK & BLAIZE BOLES

While restitution can trace its roots to Roman law, it was not formalized in statute
until the English did so 1529. The English Parliament passed the Restoration of
Stolen Goods Act to restore to the victim of a larceny the goods that had been
taken. It was the return of those very goods that were stolen that the Act sought
to accomplish. The procedure was to seek a writ for restitution following an
indictment for larceny. 1 Since that time, there has been a dramatic shift in what

constitutes restitution.

Some states have taken restitution further than Arizona and most states. In

Florida, for example, restitution is awarded for losses caused directly or indirectly
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restitution also serves to deter criminal conduct. 3 Florida also uses restitution

to deter criminality and for retribution. 4

However, among the states the shift generally has been characterized as the
change from “disgorge(ing) the defendant’s unlawful gain, (to) compensate(ing) a
victim’s loss.” > Examples of the change in and expanse of restitution are

abundant in Arizona case law.

The defendant can be liable for restitution for crimes for which guilt was not
adjudicated. ® The victim of a robbery can obtain restitution for the wages lost
attending the trial of the defendant. 7 The victim’s family members’ costs of
attending the defendant’s trial can be reimbursed. 8 However, the
representative of an animal shelter could not receive restitution for her costs in

attending the defendant’s trial for cruelty to animals. 2

The starting point for analyzing restitution is the constitutional change resulting
from the victims' rights initiative of the late 1980s. The Arizona Constitution was
amended to establish certain victims’ rights, including the right “to receive prompt
restitution from the person or persons convicted of the criminal conduct that

caused the victim's loss or injury.” 1 Statutory law requires a court to consider

all losses resulting from the offenses for which the defendant is convicted and in
11

the full amount of those “economic” losses.

This starting point appears limited. So how do we get to the point where victims’
family members’ costs of attending trial can be compensated, or where the crime

is victimless, but restitution is still ordered?

Consider State v. Lewis, 12

where the defendant was acquitted of aggravated
assault of victim “A,” but ordered to pay restitution because he was convicted of a

drive-by shooting at the house in which the victim was located. The Supreme



Court rationalized this by holding that the drive-by shooting “directly caused the
economic damage,” yet the Court did so without knowing whether the jury
thought the defendant intended to only shoot at the victim’s house and not the
victim. Further justification was found by the Court in that Arizona allows

inconsistent verdicts, and this verdict may have been a “compromise” verdict. 13

Restitution is not limited to living persons. Corporate organizations and even a
governmental entity, like the Arizona Department of Corrections, are entitled to
restitution. To get there, the Court of Appeals cited A.R.S. 8 13-804, which says
restitution may be paid to any “person.” The word “person” includes a
“sovernment,” according to A.R.S. § 13-105(26). '* In State v. Mata, " the Court
of Appeals rejected the State’s argument that AHCCCS is entitled to restitution of
$100,000 for paying the medical costs of a traffic offense victim. Pursuant to
A.R.S. 8 13-804(E) certain traffic offenses are exempted from restitution. The Mata
court held that restitution might still be available, but only if there is a conviction
or an admission of criminal conduct. Unmentioned by the court is that an

agreement by the defendant to pay restitution also would be effective.

The broad range of victims and the broad range of potentially qualifying
economic losses are subject to a three-pronged test. Restitution must be based
on (1) an economic loss that (2) would not have occurred but for the criminal act,
and (3) the criminal conduct must directly cause the economic loss. 8 The test
is referred to as the “but for” test because the “intervention of additional
causative factors” may disrupt the otherwise “direct” cause. 7 What s a
sufficient intervening cause is an area of the law that is ripe for development or
curtailment—depending on one’s view of what really is restitution and what is

something else.

Restitution’s Punitive Aspects

It seems evident that we cannot view restitution as merely the 700-year-old
requirement for restoration of the victim’s stolen goods. Our Supreme Court has
said, “The legislature focused on the primary purposes of restitution: reparation

to the victim and rehabilitation of the offender.” 18

Yet, restitution has a distinctly punitive look. The restitution payment is most

often determined based on the adult nrobation denartment renort. which is often



a summary of police reports. There is no jury involvement in determining
restitution. The evidence at a restitution hearing may include reliable hearsay
(which may be the law’s most infamous oxymoron). The restitution payment is
made to the clerk of the court and paid out largely pursuant to victim information
collected and set out in the presentence report. If the defendant does not pay,
her probation or community supervision can be revoked and she can find herself
in prison. If the defendant is not on probation or community supervision, she can
be convicted of contempt and sent to jail for nonpayment. Finally, unpaid

restitution impairs the defendant’s ability to have her record sealed. 1°
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Restitution is now so broad in what it covers, the order

may exceed the victim’s actual loss.

Restitution has other punitive characteristics. The court shall not consider
economic circumstances of the defendant in setting restitution. 2% Restitution
cannot be stayed on appeal, but fines can be stayed. 2! A criminal restitution
order can be recorded as a civil judgment and does not require renewal, like a
civil judgment. 22 A restitution order “is a criminal penalty for the purposes of a
federal bankruptcy involving the defendant.” 2 Finally, if the defendant fails to
pay restitution while on probation, the probationary term can be extended for up
to five years on a felony conviction—whether the defendant has the ability to pay
or not. 2* That five-year extension is longer than the maximum term of

probation for a class 4, 5 or 6 felony.

If restitution is punitive, does it fall within the prohibition of the Eighth
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Constitution? No Arizona court has held that a restitution award is violative of
either the U.S. or Arizona Constitutions. Yet, given the length to which the
Legislature has gone to ensure that restitution is both ordered and collected—

more so than a fine—restitution can be punitive.

There are several scholarly articles attempting to categorize restitution as a fine
and then urging analysis under the Eighth Amendment excessive fines clause. %
What if the fine imposed can be used in part to pay restitution, as it can in

Arizona? Would that boost the argument?

In Arizona the sentencing court can order that “all or any portion of the fine

" 26 |n addition, while restitution “shall” be

imposed be allocated as restitution.
required, a fine “may” be imposed. %’ And, as noted above, the enforcement

mechanisms for restitution are more robust than for a fine.

Conclusion

Restitution is now so broad in what it covers, the order of restitution may exceed
the victim’s actual loss. Have the courts exceeded the specific language in the
Arizona Constitution? Did the voters who approved the amendment to the
Arizona Constitution intend to have the defendant pay for the travel expenses of

the victim'’s family members?
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There is no doubt about the good that restitution payments bring to the victims.

However, three questions need answers:

e Have the courts extended restitution too far?

e |s

restitution now potentially so onerous that it should be viewed in the

Eighth Amendment context?

o W

hen the restitution award is so large, what purpose is served by issuing

an order that the defendant will be unlikely to pay? %

This last question is one for the Legislature to consider. The first two are for

prosecutors, defense counsel and the courts.
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